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BEFORE  THE COURT OF JUDICIAL MAGISTRATE  1ST CLASS ,  

SONITPUR   TEZPUR 

Present :-  Smti Sabita Bharadwaj , AJS 

Judicial Magistrate 1st Class, Sonitpur, Tezpur. 

    G. R. CASE NO :- 3281 OF 2016 

Under section 447/294/323/34 of IPC 

 

State of Assam 

-VERSUS – 

1. Md. Hasen Ali 

S/o – Late Rahman Ali 

2. Musstt. Kitabjan 

W/o – Md. Hasen Ali 

Both are resident of Singitoli 

P.S. - Tezpur. 

Dist. - Sonitpur. 

 

Accused persons 

Appeared 

Learned APP for State……………………………. Karabi Das. 

Learned Counsels for Defence………………….Sadhan Das. 

Dates of Evidence…………………………..………04.09.2018, 06.10.18, 28.05.19  

Date of Argument …………………………………..08.07.2019   

Date of Judgment…………………………………..18.07.2019   
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JUDGMENT 

1. Accused persons viz. Md. Hasen Ali and Musstt. Kitabjan stood for trial 

for the allegation of committing offences u/s 447/294/323/34 IPC. 

2. The prosecution case is in brief that on 30.09.2016 the informant viz. 

Musstt. Hajera Khatun, W/o – Md. Sadar Ali, Resident of Singitoli, Tezpur lodged 

an 'Ejahar' before the officer in charge of Borghat Police outpost stating inter alia 

as on the same day at around 9.00 a.m. the accused illegally entered into her 

house and abused her and her daughter Fatema Khatun with filthy words and 

also assaulted them. It is further stated that the accused persons also 

threatened them to kill. 

3. On the basis of the 'Ejahar' Tezpur P.S. Case has been registered being 

no. 1773/16 under section 447/294/323/34 IPC and investigation was initiated 

and after completion of investigation charge sheet was submitted against 

accused persons u/s 447/294/323/34 IPC. 

4. On the appearance of the accused persons before the Court and also 

after furnishing the copy to them substance of offences u/s 447/294/323/34 IPC 

on being stated to them they pleaded not guilty and claimed trial. 

5. The prosecution has examined 5 (five) nos. of witnesses and exhibited 3 

(three) nos. of document. The examination of the accused persons under section 

313 of Cr.P.C. Defence pleas were complete denial. The accused persons 

declined to adduce any evidence in support of their defence. 

 

6. POINTS FOR DETERMINATION:- 

 

(I) Whether on 30.09.2016 at around 9:00 a.m. at Singitoli had 

accused persons viz. Md. Hasen Ali and Musstt. Kitabjan in furtherance 

of their common intention committed criminal trespass by entering 

into the house of the informant with an intend to commit an offence ? 
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(II) Whether on 30.09.2016 at around 9:00 a.m. at Singitoli had 

accused persons viz. Md. Hasen Ali and Musstt. Kitabjan in furtherance 

of their common intention uttered any obscene word to the annoyance 

of the informant? 

 

(III)  Whether on 30.09.2016 at around 9:00 a.m. at Singitoli had 

accused persons viz. Md. Hasen Ali and Musstt. Kitabjan in furtherance 

of their common intention voluntarily caused hurt to the informant? 

 

7. I have carefully perused the entire materials available on case record and 

heard the arguments advanced by the Learned Counsels of both the sides and 

proceeded to decide as follows. 

DISCUSSION , DECISIONS & REASONS THEREOF :- 

8. For better convenience I deem it fit and proper to decide the all points of 

determination together. 

9. Now to decide whether the prosecution side has able to bring home the 

guilt of the accused persons beyond all reasonable doubt or not, let the 

testimonies as deposed by the witnesses of prosecution side be evaluated as 

well as scrutinized properly. If the testimony as deposed by the 

informant/victim/PW1 Hajera Khatun is taken into consideration then it is found 

that being the informant of this instant case she has narrated the entire 

prosecution story by stating that one day while she asked the accused persons 

regarding inclusion of the dirty water into her house, then the accused persons 

entered into her house and abused her and dragged her hair. She further stated 

that the accused persons also punched and kicked her. PW 2 Babul Ali supported 

and corroborated the testimony as deposed by the informant/victim/PW 1 Hajera 

Khatun as he claimed himself as the eye witness of the alleged incident as he 

deposed in his respective part of testimony that on the day of alleged incident he 

witnessed that when the informant/victim/PW1 Hajera Khatun raised her 

objection regarding inclusion of dirty water into her house from the house of the 

accused person then the accused abused her with filthy words and also 
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assaulted and kicked her. But at the same time it is also pertinent to mention 

here that the concerned investigating officer of this instant case i.e. PW 5 

Mahendra Deka disclosed in his cross examination part that PW 2 Babul Ali did 

not state before him that the informant / PW 1 Hajera Khatun was assaulted by 

the accused persons. 

10. In this respect I would again like to re-evaluate the testimony as deposed 

by another eye witness of this alleged incident i.e. PW 3 Miraj Ali so that the real 

chain of fact of the alleged occurrence can be logically ascertained. PW 3 Miraj 

Ali deposed in his testimony that on the day of alleged occurrence while the 

informant/ PW 1 Hajera Khatun drained out the water from her courtyard 

towards the house of the accused persons then the accused persons tried to 

restrain her due to which pushing and shoving occurred amongst them. Further, 

this witness of prosecution also disclosed the fact that no assault was committed 

by the accused persons, but they only abused the informant. Again it is also 

notable here that the testimony as deposed by PW 4 Suraj Ali is not at all 

supportive to the case of prosecution as he had not witnessed the alleged 

occurrence. 

11. Now to ascertain the fact whether the accused persons had committed 

criminal trespass by entering into the campus of the residence of PW 1 Hajera 

Khatun or not I have rescrutinized the testimony as deposed by both PW 1 

Hajera Khatun and PW 2 Babul Ali and observed that both these witnesses of 

prosecution have clearly disclosed the fact that at the time of alleged occurrence 

the accused persons entered into the house of the informant /PW1 Hajera 

Khatun. Be it mentioned here again that as already stated above the defence 

successfully has brought out the contradiction amongst the testimonies as 

deposed by PW 2 Babul Ali and the concerned investigation officer of this instant 

case i.e PW 5 Mahendra Deka in respect of commission of alleged assault by the 

accused persons upon the victim/PW1 Hajera Khatun on the day of alleged 

occurrence, but they have failed to bring out any contradiction in respect of 

occurrence of alleged incident at the house of the informant/victim/PW1 Hajera 

Khatun. Therefore, in my considered view, the prosecution has successfully 
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established the offence under section 448/34 IPC instead of section 447/34 IPC 

against the accused persons. 

 Hence, point for determination no. I is decided in negative. 

12. Now to decide whether the accused persons have involved in commission 

of any offence under section 294/34 IPC or not the testimonies as deposed by 

witness of prosecution on being scrutinized properly no substantial kind of 

satisfactory evidence is found to be apparent before this Court as none of 

witnesses of prosecution including the informant/victim/PW 1 Hajera Khatun 

herself revealed the fact that the accused has abused her in any public place 

with filthy words. Hence, in my considered view, the prosecution has failed to 

prove the guilt of accused persons in respect of commission of any offence 

under section 294/34 IPC. 

 Hence, point for determination no. II is decided in negative. 

13. Again to arrive at a definite point of conclusion regarding commission of 

any alleged offence u/s 323/34 IPC by accused persons at the time of alleged 

occurrence this Court has not acquainted with any plausible and satisfactory 

evidence or testimonies as led by the prosecution side. If the testimony as 

deposed by PW 1 Hajera Khatun and PW 5 Mahendra Deka, the concerned 

investigation officer, are taken into consideration then it is clearly apparent that 

a remarkable contradiction is markable regarding the alleged act of dragging the 

hair of informant/victim/PW1 Hajera Khatun by the accused persons at the time 

of alleged occurrence as such fact is not stated by her before the concerned 

investigation officer i.e. PW 5 Mahendra Deka during her statement recorded 

under section 161 Cr.P.C. Again, repeatedly it is noted that already a distinct and 

markable contradiction is brought by the defence side to the notice of this Court 

regarding the testimony as deposed by PW 2 Babul Ali before this Court in 

comparison of his statement recorded under section 161 Cr.P.C by the concerned 

investigation officer i.e. PW 5 Mahendra Deka in respect of alleged act of assault 

upon the informant/PW1 Hajera Khatun by the accused persons on day of 

alleged occurrence. Moreover, on going through the medical report of the 

informant/PW1 Hajera Khatun as available on the case record it is clear evident 
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that she has not sustained any external injury. Further, PW 3 Miraj Ali clearly 

disclosed the fact before this Court that through his respective part of testimony 

that on the day of alleged occurrence no assault was committed by the accused 

persons upon informant/PW 1 Hajera Khatun rather pushing and shoving 

occurred amongst them. Moreover, on going through the testimonies as deposed 

by the witnesses of the prosecution it is clearly apparent both the accused 

persons were present at the place of occurrence at the time of incident hence, it 

can be presumed that both of the accused persons were equipped with common 

intention to enter into the house of the informant/PW 1 Hajera Khatun for 

commission of pushing and shoving with her. Therefore, in my considered view 

prosecution has successfully proved the guilt of the accused persons beyond all 

reasonable doubt in respect of commission of offence under section 352/34 IPC 

instead of 323/34 IPC. 

 Hence, point for determination no. III is decided in negative. 

14. Therefore, on going through the above discussions, charge has been 

altered as provision of section 221 (2) Cr.P.C. 

15. In result the accused persons viz. Md. Hasen Ali and Musstt. Kitabjan are 

found guilty u/s 448/352/34 IPC instead of section 447/323/34 IPC. 

16. Accordingly, accused persons viz. Md. Hasen Ali and Musstt. Kitabjan are 

convicted under the sections 448/352/34 IPC. 

17. I have also gone through the provisions of the Probation of Offenders 

Act, but considering the facts, circumstances and nature of the instant case and 

ages of the convicts above named as per their statements recorded u/s 313 of 

Cr.P.C. I am not inclined to invoke the provisions of the said Act.  

18. Heard the convicts on quantum of sentence and their statements are 

recorded in separate sheet which are tagged with case record.  

19. The convicts have stated that they are poor persons and also were 

innocent and hence, prayed for mercy. 
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20. Also, heard the learned counsels appearing for the both the sides.  

21. Learned counsel for the prosecution has prayed for severe punishment. 

In this context Learned Defence counsel prayed for mercy.  

 
22. Considering all the aspects of the case and hearing the convict I 

sentence convict persons viz. Md. Hasen Ali and Musstt. Kitabjan each to pay a 

fine of Rs. 100 u/s 447/34 IPC in default 3 days to J/C and also to pay a fine of 

Rs. 200/- u/s 352/34 IPC in default 6 days i/d J/C.  

23. I have also considered the fact that whether the victim of this instant 

case is entitled to get any compensation and on going through the fact and 

circumstance of the same I am of the considered opinion that she is genuinely 

entitled for the same. Hence, if the fine amount is realized then furnish the same 

to the victim. 

Furnish a free certified copy of this Judgment and order to the convicts 

above named forthwith. 

Bail Bonds (if any) shall be valid up to expiry of 6 (six) months from the 

date of this order and Judgment. 

Given under the hand & seal of this Court on this 18th day of July 2019. 

 

 

 

   Smt. Sabita Bharadwaj 

Judicial Magistrate 1st Class 

                       Sonitpur, Tezpur 
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APPENDIX 

Names of the witnesses  of Prosecution:- 

1. P.W. 1 – Hajera Khatun. 

2. P.W. 2 – Babul Ali 

3. P.W. 3 – Miraj Ali 

4. P.W. 4 – Suraj Ali 

5. P.W. 5 – Mahendra Deka  

Documents exhibited by Prosecution :-  

1. Ext.1 – ‘Ejahar’ 

2. Ext.2 – Sketch map 

3. Ext.3 – 'Charge Sheet' 

4. Ext.3(1) – Signature of Mahendra Deka 

 

Names of the witnesses  of Defence:-  Nil 

Documents exhibited by Defence :-  Nil 

 

 

 

 

                           Smt. Sabita Bharadwaj 

                                               Judicial Magistrate 1st Class 

                                                            Sonitpur, Tezpur                                

 


